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CIRCUMSTANCES JUSTIFIED 
FRISK OF SUSPECT; EVIDENCE 
WAS PROPERLY ADMITTED AT 
TRIAL; SUFFICIENT AFFIRMATIVE 
LINKS PRESENT TO LINK 
EVIDENCE TO APPELLANT 

 

The appellant was convicted of 

possession of methamphetamine.  On 

appeal appellant challenged the frisk of 

his person and the sufficiency of the 

evidence to support the conviction.  The 

appeals court affirmed the conviction. 

Officer J was on patrol the evening 

of July 13.  He was surveilling the 

Jenkins residence, which was known for 

recent drug activity.  He saw a red Dodge 

Caravan leave the house.  He had recently 

located methamphetamine in the 

Caravan.  He stopped the driver of the 

Caravan for a traffic violation. 

Appellant, the driver, told J he did 

not have his license, but gave him his 

name, license number, and date of birth.  

The appellant first told J he was staying 

with a friend in Freeport, but later told the 

officer he was staying at the Jenkins 

residence.  J also testified that the 

appellant also gave conflicting stories 

about where he was coming from and his 

destination. J did not detect any narcotics 

in the vehicle. 

J testified that the appellant was 

“more nervous” than people usually are 

when stopped by the police.  J asked the 

appellant to step out of the vehicle and 

move to its front. 

While waiting for a response to his 

request to dispatch, J frisked appellant.  

He felt something in appellant’s front 

pocket and asked about it.  The appellant 

told him it was a phone and a lighter.  J 

asked for consent to remove the items 

from the pocket, stating “I’m gonna grab 

it, okay?” and appellant agreed, stating 

“Okay, go ahead.”  J discovered a small 

bag of marihuana from the pocket and the 

appellant confirmed it was marijuana. 

J asked if there was anything else 

in the vehicle and appellant replied there 

was a “roach.”  J searched the vehicle and 

found methamphetamine in a purse-like 
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bag.  The passenger told J the meth 

belonged to the appellant.  The passenger 

later pled guilty to the charges against 

her.  Once appellant was handcuffed and 

placed in the squad car he managed to 

make a call on his phone and advise that 

he “had been caught” by the police. 

Appellant argued that the trial 

court should haver suppressed the 

evidence.  He argued that the frisk was 

unreasonable and that he did not consent 

to the search of his front pocket. 

The court noted that it has been 

previously determined that: 

In order to justify a pat-

down the officer must 

reasonably believe the suspect 

is armed and dangerous… 

Reasonable suspicion in this 

context is based on an 

objective assessment of the 

officer’s actions in light of the 

circumstances surrounding the 

detention.  The officer’s 

subjective level of fear is not 

controlling.  The question is 

whether a reasonably prudent 

person would justifiably 

believe that his safety of the 

safety of others was in danger. 

[Internal cites omitted – Ed.] 

 

 

The appellant argued that the 

officer failed to articulate specific facts 

that he was armed. 

The court observed that the court 

of criminal appeals had previously ruled 

on frisks involving suspected drug 

traffickers: 

We have recognized that it 

is objectively reasonable… for 

a police officer to believe that 

[a drug dealer] could… be 

armed and dangerous at any 

time he is engaged in the 

business of selling drugs… 

[Internal cites omitted – Ed.] 

 

The court, after reviewing the facts 

of this case, held the frisk was lawful. 

The court also considered 

appellant’s argument that he did not 

consent to a search of his pocket.  The 

court explained that it had reviewed the 

video of the stop and noted: 

The tones and the words of 

both [J] and [appellant] in this 

interaction demonstrably 

support the trial court’s finding 

that [J] asked for permission 

and [appellant] gave 

permission. 

 

The search of the pocket was 

lawful. 

The appellant also challenged the 

sufficiency of the evidence to support his 

conviction. 

In order to prove unlawful 

possession, the state must prove: (1) that 

the suspect exercised care, control, or 

management over the contraband, and (2) 

the suspect knew the substance was 

contraband. 

When the suspect is not in 

exclusive possession of the contraband, 

the state must establish a sufficient 

number of “affirmative links” to show the 
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suspect knowingly possessed the 

contraband. 

Texas courts have established the 

following list of affirmative links:  (1) the 

defendant’s presence when a search is 

conducted; (2) whether the substance was 

in plain view; (3) the defendant’s 

proximity to and the accessibility of the 

substance; (4) whether the defendant was 

under the influence of narcotics when 

arrested; (5) whether the defendant 

possessed other contraband or narcotics 

when arrested; (6) whether the defendant 

made incriminating statements when 

arrested; (7) whether the defendant 

attempted to flee; (8) whether the 

defendant made furtive gestures; (9) 

whether there was an odor of contraband; 

(10) whether other drug paraphernalia or 

contraband were present; (11) whether 

the defendant owned or had the right to 

possess the place where the substance 

was found; (12) whether the place where 

the substance was found was enclosed; 

(13) whether the defendant was found 

with a large amount of cash, and; (14) 

whether the conduct of the defendant 

indicated a consciousness of guilt. 

The court reviewed the facts of this 

case.  Numbers 1, 3, 5, 6, 10, 11, 12, and 

14 were applicable in this situation.  The 

court also noted that appellant lived in the 

house which was under surveillance for 

drug sales, the vehicle he was driving had 

been found to contain contraband in a 

previous stop, and his passenger told the 

police the drugs were his. 

The evidence was sufficient to link 

appellant to the contraband and to support 

the conviction. 

Via v. State, No. 01-18-00182-CR (Tex. 

App.—Houston [1st Dist.] 4/4/19) (not 

designated for publication) 

 

OFFICER’S CONDUCT DID NOT 
RAISE THE INITIAL ENCOUNTER 
WITH DEFENDANT TO THE LEVEL 
OF AN INVESTIGATIVE 
DETENTION. 

 

The appellant was convicted of 

possession.  On appeal he argued the trial 

court erred when it failed to suppress the 

evidence gained from the encounter with 

police.  The appellate court affirmed the 

conviction. 

At about 6:15 pm Officer W 

noticed a small truck with three men in it 

drive around the parking lot at Walmart.  

He ran the plate and the vehicle came 

back to a female owner.  W then followed 

the truck into the Home Depot parking lot 

across the street.  One man got out of the 

truck and went inside.  The other two, 

including appellant, stayed in the truck. 

W watched the two men sitting 

there for several minutes.  He then drove 

up behind the truck to make contact.  

There were no vehicles on either side of 

the truck, nor was there a vehicle parked 

in front of the truck.  The officer testified 

he was just checking on them to make 

sure they were ok.  There was no 

evidence at the hearing that W used his 

emergency lights, siren or spotlight 

during the encounter. 

W approached the truck on foot.  

He was in uniform.  He did not have his 

weapon drawn.  He knocked on the 

driver’s window to get his attention.  W 
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could not remember if made a “roll down 

your window” motion.  He did not order 

appellant to roll down the window.  The 

appellant rolled down the window.  W 

asked in a conversational tone if the 

occupants were ok.  He then explained he 

was talking to them because they were in 

a truck registered to a female, and there 

were lots of auto thefts in this part of 

town, and he wanted to “make sure that 

they did in fact have reason to be in 

possession of the car.” 

The appellant told W it was his 

friend’s truck and provided her name.  It 

matched the registration.  W made 

“small-talk” with the truck’s occupants 

and finally W asked appellant if he could 

see his ID.  Appellant complied, and a 

computer check revealed an outstanding 

felony warrant.  The passenger had 

outstanding municipal warrants.  The 

third occupant was gone.  A search of 

appellant revealed a small set of scales 

with a whitish residue and 86 small 

baggies.  A subsequent inventory found 

methamphetamine and more baggies in 

the driver’s door pocket. 

Appellant’s motion to suppress 

was denied and this appeal followed.  

Appellant argued that the initial contact 

between him and W was a detention, not 

a consensual encounter.  Since W did not 

have reasonable suspicion to detain, the 

evidence found as a result of the illegal 

detention should have been suppressed. 

The court noted there are only 

three types of encounters between police 

and civilians: (1) consensual encounters; 

(2) detentions based upon reasonable 

suspicion; and, (3) arrests based on 

probable cause. 

The court discussed the parameters 

of the consensual encounter.  The court 

noted that the main focus of the analysis 

is whether the officer’s words and actions 

indicate to the civilian that compliance is 

mandatory.  In other words, if a 

reasonable person would conclude that 

she is not free to walk away from the 

encounter, then it is a seizure.  This is an 

objective test. 

The court also noted that officers 

may be “as aggressive as the pushy 

Fuller-brush man at the front door, the 

insistent panhandler on the street, or the 

grimacing street-corner car-window 

squeegee man.”  The court noted that 

consensual encounters may be 

“uncomfortable” for citizens, but that 

does not automatically transform the 

encounter into a seizure. 

Appellant argued that when W 

“ordered” him to roll down the window 

the encounter escalated to a detention.  

Additionally, W exhibited a show of 

authority when he told the appellant he 

was contacting him “as an investigation 

of a vehicle theft.” 

The court reviewed the testimony.  

There was no evidence that W gave any 

verbal command.  Nor did the record 

reflect that W made any commanding 

gestures.  Even if W had made a “roll 

down the window” gesture the appellate 

court noted that fact could be interpreted 

as a request, not an order. 

No evidence was produced at the 

hearing that established W ordered 

appellant to produce his ID. 
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The evidence did not show that W 

told appellant he was investigating a 

recent offense, so appellant had no reason 

to believe he was being detained as part 

of an investigation. 

Nor was there evidence that W 

conveyed to appellant that he was 

required to answer his questions. 

The court ruled that the totality of 

the circumstances established that this 

was a consensual encounter at the outset.  

There was no “physical force or show of 

authority [that] restrained appellant.”  

Accordingly, there was no illegal 

detention. 

Mason v. State, No. 03-17-00533-CR 

(Tex. App.—Austin, 4/12/19) (not 

designated for publication) 

 

OFFICER HAD SUFFICIENT 
INFORMATION FROM CITIZEN-
INFORMANT TO ESTABLISH 
REASONABLE SUSPICION OF 
CRIMINAL ACTIVITY; DETENTION 
WAS LAWFUL 

 

Appellant was convicted of assault 

on a public servant.  On appeal he 

challenged the trial court’s denial of his 

motion to suppress.  The appellate court 

affirmed the conviction. 

Officer S was dispatched to meet a 

complainant.  Officer S later testified that 

the complainant told him “that 

[appellant] was texting her, coming by 

the residence looking for her, and she was 

scared for her life.”  Complainant told S 

that “[appellant] was going to kill 

[complainant] and [complainant’s] 

family.” She told S that appellant had a 

gun. She showed him the text messages 

from appellant, which showed the two 

were arguing.  One text stated that the 

kids would be better off without her.  The 

complainant described the appellant’s 

vehicle and told S where he might be 

found.  S drove to that location and 

located the vehicle that matched the 

description from the complainant.  S 

approached the driver and asked his name 

and the driver refused to respond.  The 

driver tried to run, and S grabbed him, 

and they struggled.  Appellant was 

charged with assaulting a public servant. 

Appellant argued that S did not 

have sufficient facts to establish 

reasonable suspicion to detain him.  The 

court disagreed. 

The court noted that an officer may 

rely upon information from a citizen-

informant in building reasonable 

suspicion: 

If a citizen-informant 

identifies herself and may be 

held accountable for the 

accuracy and veracity of the 

offense she reports, then the 

information she provides may 

also be regarded as reliable … 

This rule also applies if the 

citizen-informant is the alleged 

victim of the reported crime … 

In these circumstances, the 

only question is “whether the 

information that the citizen-

informant provides, viewed 

through the prism of the 

detaining officer’s particular 

level of knowledge and 
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experience, objectively 

supports a reasonable 

suspicion to believe that 

criminal activity is afoot.” 

[Internal cites omitted – Ed.] 

 

After reviewing the record, the 

court stated: 

Here, considering the 

totality of the circumstances 

surrounding Officer [S’s] with 

appellant, Officer [S] had a 

reasonable suspicion of 

criminal activity to justify his 

initial investigatory detention 

of appellant. 

 

Appellant also argued that S had 

no probable cause to arrest him for the 

assault on a public servant.  The court 

noted that “Officer [S] not only witnessed 

appellant commit an offense but was also 

the victim of that offense.”  Officer S had 

sufficient probable cause to make the 

arrest and the warrantless arrest was 

authorized by article 14.01 of the CCP. 

 

Thomas v. State, No. 14-18-00067-CR 

(Tex. App.—Houston [14th Dist.], 

4/9/2019) (not designated for 

publication) 

 

SUFFICIENT AFFIRMATIVE LINKS 
WERE PRESENT TO CONNECT 
APPELLANT TO CONTRABAND 
FOUND IN APARTMENT 

 

The appellant was convicted of 

possession with intent to deliver.  On 

appeal he challenged the sufficiency of 

the evidence to convict him.  The 

appellate court affirmed the conviction. 

The SWAT team executed a no-

knock warrant on a residence.  Three 

people were found in the living room.  A 

woman named Susan was lying on the 

floor near a loveseat; a man named 

Marshall was standing near the kitchen; 

and the appellant was sitting on a couch 

along the back wall of the living room.  

There was an end table situated and the 

end of the couch where the appellant was 

sitting. 

The narcotics unit conducted the 

search.  The following items were found 

in close proximity to the appellant:  (1) a 

meth pipe and a baggie full of smaller 

baggies used to package drugs were 

found on the end table; (2) a small baggie 

of meth was found on the floor directly in 

front of where appellant had been sitting; 

(3) a shoe box under the end table which 

held more small baggies; (4) small 

baggies containing Xanax bars were 

found between the end table and wall; (5) 

another shoe box with cell phones and a 

small baggie with a white crystalized 

substance in it; (6) a digital scale was 

found on the floor and there were shards 

of methamphetamine on the carpet 

surrounding the scale; (7) a second shoe 

box containing another digital scale; (8) 

shards of meth on the end table and floor 

between the couch and end table; (9) a 

large “busted” baggie of meth was found 

behind the end table, next to which was 

an intact large baggie of meth and another 

scale; (10) an envelope addressed to 

appellant at the address where the search 

was conducted; and (11) male and female 

clothing in the closet. 
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The appellant argued that this was 

insufficient to prove he knowingly 

possessed the contraband.  He argued he 

was “merely present” at a location where 

drugs were found and “mere presence” at 

such a location was insufficient to link 

him to the drugs. 

The court agreed that the state 

must prove that appellant’s “connection 

with the drugs was more than fortuitous, 

a requirement known as the affirmative 

links rule.”  A non-exhaustive list of the 

links was provided: 

(1) the defendant’s presence when 

a search is conducted; (2) whether the 

substance was in plain view; (3) the 

defendant’s proximity to and the 

accessibility of the substance; (4) 

whether the defendant was under the 

influence of narcotics when arrested; (5) 

whether the defendant possessed other 

contraband or narcotics when arrested; 

(6) whether the defendant made 

incriminating statements when arrested; 

(7) whether the defendant attempted to 

flee; (8) whether the defendant made 

furtive gestures; (9) whether there was an 

odor of contraband; (10) whether other 

drug paraphernalia or contraband were 

present; (11) whether the defendant 

owned or had the right to possess the 

place where the substance was found; 

(12) whether the place where the 

substance was found was enclosed; (13) 

whether the defendant was found with a 

large amount of cash, and; (14) whether 

the conduct of the defendant indicated a 

consciousness of guilt. 

The court reviewed the facts of the 

case as set out above.  The court 

specifically noted that numbers 1, 2, 3 

and 10 applied here.  Additionally, the 

court noted the envelope provided “some 

evidence” of number 11. 

There was sufficient evidence to 

affirmatively link the appellant to the 

contraband.  The conviction was 

affirmed. 

Hammond v. State, No. 01-18-00280-

CR (Tex. App.—Houston [1st Dist.], 

4/9/19) (not designated for publication) 

 


